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counterstatement of the case 

This is an appeal from an order of the District Court of the 
United States for the District of Columbia dismissing appel¬ 
lant’s complaint on the grounds that: 

(1) The Court is without jurisdiction to hear said cause. 

(2) The complaint of the appellant failed to state'a cause 
of action for which the Court could grant adequate relief. 

Appellant originally entered the Government service as a 
civil service employee when he was appointed to the position of 
Economist on January 21, 1918, as a result of a civil service 
examination. He resigned during a reduction in force on May 
15, 1919, and was subsequently employed for three additional 
brief periods in 1920 and 1921 under temporary appointments 
(App. 17). 

Twenty-two years later the appellant on November 15,1943, 
was appointed to the position of Labor Economist, War Pro¬ 
duction Board, Washington, D. C., as a war service appointee 
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under Regulation VIII of the War Service Regulations 
(App. 18). - 

On September 29,1944, while appellant was serving his trial 
or probationary period, he was notified in writing by his super¬ 
visor that his removal was being requested. A list of reasons 
for said removal was set forth and plaintiff was advised that 
he was allowed ten days within which to answer said charges 
and to show cause why he should not be removed from the 
sendee. He was also advised that he could request a hearing 
(App. 30). On October 7, 1944, appellant submitted to his 
general supervisor a lengthy memorandum entitled “Answer 
to Charges of September 29,1944” (App. 25). 

On October 19, 1944, appellant was advised that effective 
October 28, 1944, he would be separated from employment in 
the War Production Board (App. 28). Thereafter, Carleton 
Hayward, Director of Personnel of the War Production Board, 
reviewed the personnel action with respect to appellant and 
caused to be issued to appellant Advice of Personnel Action, 
removing him from the service of the War Production Board, 
effective November 20, 1944 (App. 31). Although appellant 
was paid through November 20, 1944, because of his accrued 
annual leave, October 28, 1944, was the date upon which he 
was separated and the last day upon which he worked. 

On March 25,1947, over two years after appellant was sepa¬ 
rated from his position, he filed the instant suit in this Court, 
seeking miscellaneous relief, including reinstatement, back pay 
and other relief (App. 36). On the same day appellant filed a 
motion for a preliminary mandatory injunction to restore him 
to duty as of October 29, 1944, and for other relief (App. 37). 

On May 12,1947, appellant’s motion for preliminary manda¬ 
tory injunction and appellees’ motion for summary judgment 
were argued simultaneously and on July 10, 1947, Mr. Justice 
Proctor filed an informal memorandum granting appellees’ 
motion for summary judgment and on July 26, 1947, an order 
was entered denying appellant’s motion for interlocutory man¬ 
datory injunction, granting appellees’ motion for summary 
judgment and dismissing appellant’s complaint (App. 38). 

Appellant subsequently moved the Court for a rehearing and 
on October 15,1947, Mr. Justice Proctor filed an informal memo- 


randum setting aside the order granting appellee’s summary 
judgment on the ground that there was an issue of fact and 
directed that the case proceed in accordance with the rules 
(App. 38). 

On October 23, 1947, appellant filed an amendment to his * 
complaint for mandatory injunction requesting that preferably 
the then appellee Frank R. Creedon, Housing Expediter, re¬ 
store him to duty in appellees’ office in Washington, D. C., as of 
October 29,1944, and other relief (App. 39). On the same day 
appellant filed a second motion for a preliminary mandatory 
injunction with points and authorities thereto requesting the 
same relief as the amendment to his complaint for mandatory 
injunction (App. 42). 

On November 10, 1947, Mr. Justice McGuire denied appel¬ 
lant’s motion for preliminary mandatory injunction, granted 
appellant’s motion to substitute Tighe. E. Woods, Acting 
Housing Expediter, for Frank R. Creedon, as one of the appel- 
lees, ordered the appellees to file an answer to appellant’s com¬ 
plaint by November 13,1947, and set the case down for trial on I 
November 20, 1947. . . ! 

The case came before Mr. Justice Holtzoff and the appellees | 
orally moved that the complaint be dismissed on the grounds | 
that the Court was without jurisdiction to hear said cause and | 
that the complaint failed to state a cause of action. During 
the course of the argument Mr. Justice Holtzoff advised the 
parties that inasmuch as the case was originally heard by Mr. j 
Justice Proctor that he was referring the matter to that Justice, j- 
The appellees were afterwards informally advised by the As¬ 
signment Commissioner that Mr. Justice Proctor declined to 
hear the matter and the case was assigned to Mr. Justice 
McGuire. - j 

On December 1, 1947, appellee moved the Court to dismiss j 
the complaint for the reasons stated heretofore. Mr. Justice 
McGuire filed an informal memorandum December 16, 1947 j 
(App. 47), granting appellee’s motion and an order was en- i 
tered on the same date dismissing appellees complaint because 
the Court was without jurisdiction to try the matter and the | 
complaint failed to state a cause of action for which the Court 
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could grant adequate relief. (App. 48.) It is from that order 
that this appeal is taken. 

Appellant’s motion for reconsideration of the order of De¬ 
cember 16, 1947, was denied by Mr. Justice McGuire in an 
order entered^ January 6, 1948. The Court stated in denying 
appellant’s motion for reconsideration that the Court had taken 
into consideration appellant’s memorandum on the law filed 
December 22, 1947, and also plaintiff’s motion for judicial re¬ 
view of charges on falsification of record filed December 10, 
1947. 

Originally named as defendant was Philip B. Fleming, Ad¬ 
ministrator, Office of Temporary Controls. By order dated 
May 19, 1947, Frank R. Creedon, Housing Expediter and W. 
Averell Harriman, Secretary of Commerce were substituted as 
parties defendant. (App. 49.) By order entered November 
12,1947, Tighe E. Woods, Acting Housing Expediter was sub¬ 
stituted for defendant Frank R. Creedon. (App. 50.) 

ISSUES 

! 1. What was appellant’s status as a Federal employee? 

2. Did appellant receive the procedural rights to which he 
was entitled under applicable statutes and regulations? 

3. Did appellant’s failure to allege in his complaint the pres¬ 
ent existence of the position from which he was removed con¬ 
stitute a failure to state a cause of action upon which a claim 
could be based? 

SUMMARY OF ARGUMENT 

1 . The court below had no jurisdiction to review the action 
of the War Production Board in removing appellant, a proba- 
„ tionary appointee, from his position. 

The judiciary will not intervene in the internal administra¬ 
tion of the Executive and will not review or retry the merits 
of the appointment, removal, transfer, advancement or demo¬ 
tion of Federal employees, but will at most determine only 
I whether the action taken is clearly violative of the Constitu¬ 
tion or any controlling statutes, rules or regulations. The re¬ 
moval, of appellant was in full conformity with controlling 
- statutes, rules, and regulations. 
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2. The Court will not entertain an action where the relief 
sought is either abstract or doubtful. 

The Court below was correct in dismissing appellant’s com¬ 
plaint which fails to allege the present existence of the posi¬ 
tion from which appellant was removed, especially when the 
employing government agency has been terminated. 

ARGUMENT 

1. The Court below had no jurisdiction to review the action of 
the War Production Board in removing appellant, a proba¬ 
tionary appointee, from his position 

The Courts have consistently held that they will not inter¬ 
fere with the internal operation and function of the Executive 
Branch of the Federal Government. The Courts will only 
look to see whether the executive had the legal authority to 
make the decision complained of and whether the statutory 
procedure prescribed was followed: 

In the instant case, appellant was appointed as Economist 
• P-4 on November 15,1943 (App. 17). It was specifically stated 
on the face of the personnel action that the appointment was 
a “War Service Appointment—Reinstatement Indefinite” 
under authority of Regulation VIII of the War Service Regula¬ 
tions. In any event, since plaintiff was reappointed in No¬ 
vember 1943, his status was governed by the War Service Regu¬ 
lations vrhich were promulgated on February 20,1942, pursuant 
to-Executive Order 9063 issued by the President of the United 
States on February 16, 1942. 

Executive Order 9063 authorized the United States Civil 
Service Commission: " 

To adopt and prescribe such special procedures and 
regulations as it may determine to be necessary in con¬ 
nection with the recruitment, placement, and changes 
in status of personnel and dismissals on account of re¬ 
duction in force for departments, independent establish¬ 
ments and other Federal agencies * * *. The pro¬ 
cedures and regulations thus adopted and prescribed 
shall be binding with respect to all positions affected 
thereby which are subject to the provisions of the Civil 
Service Act and rules. 
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The Executive Order further provided that “persons ap- 
1 pointed solely by reason of any special procedures adopted 
under authority of this order to positions subject to the pro¬ 
visions of the Civil Service Act and rules shall not thereby 
acquire a classified (competitive) civil-service status, but, in 
the discretion of the Civil Service Commission, may be retained 
for the duration of the war and for six months thereafter." 
(Executive Order 9063, February 16,1942, as amended by Ex¬ 
ecutive Order 9378, September 1943.) 

Acting pursuant to the aforesaid Executive Order, on Feb- 
1 ruary 20,1942, the Civil Service Commission promulgated the 
War Service Regulation, effective March 16,1942. 

Since appellant was a former Government employee who had 
' served more than a year, he was reappointed to the Federal 
service under War Service Regulation VIII. 

War Service Regulation VIII provides: 

Subject to the prior approval of the Commission a 
former civilian employee who has rendered at least one 
year of service in the executive branch of the Federal 
Government * * * may be reappointed by war 
service appointment to any position for which he meets 
the standards as to experience and education established 
for open competitive examination for such position: 
Provided, however, That former employees * * * 
who have a status for reinstatement under Civil Service 
Rule IX and the regulations in force prior to March 16, 
1942, when the War Service Regulations became effec¬ 
tive, may be employed under this regulation without 
regard to the length of their previous Government 
service. 

Section 2 of Regulation V of the War Service Regulations 
provides: 

Status oj appointees .—-Persons appointed under these 
regulations will not thereby acquire a classified competi¬ 
tive civil-service status. Unless otherwise specifically 
limited such appointment may be for the duration of the 
present war and 6 months thereafter. 
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Appellant was last appointed to the position of Labor Econ¬ 
omist with the War Production Board on November 15, 1943. 
This was 22 years after appellant had left the Government serv¬ 
ice. His appointment was in fact a reappointment, pursuant to 
Regulation VIII of the War Service Regulations. 

Prior to the enactment of the War Service Regulations, Civil 
Service Rule IX governed the reinstatement of persons who 
had been separated from the Federal service after absolute 
appointment. However, since War Service Regulation XI 
states that Civil Service Rule IX is superseded by the War 
Service Regulations, it is clear that plaintiff's reappointment 
was, of necessity, authorized only by War Service Regulation 
VIII and appellees so stated in the personnel action pursuant 
to which plaintiff was reinstated (App. 20). 

War Service Regulation VIII, under the authority of which 
plaintiff was reappointed provides in part: 

Persons reappointed under this Regulation will be 
required to serve a trial period of one year in accordance 
with section 3 of Regulation V. 

War Service Regulation V, section 3 provides: 

Except for persons appointed for a specific period of 
one year or less, the first full year of service shall be a 
trial period, satisfactory completion of which shall be 
considered part of the entrance examination. 

It is thus clear that appellant, like all other persons appointed 
under the War Service Regulations, was required to serve a trial 
or probationary period of one year. Since he was appointed on 
November 15,1943, he was still serving his trial or probationary 
period when he was removed in October 1944. 

Appellant’s rights with respect to removal and removal pro¬ 
cedure are governed by War Service Regulations V and VII. 
War Service Regulation VII provides: 

Section 1. Procedure in Removals.—The provisions 
of Civil Service Rule XII should apply to all persons 
appointed under provisions of these regulations except 
(a) those appointed for periods specifically limited to 
one year or less, (b) those serving the trial period pro- 

791520—48-2 


8 


vided for in section 3, Regulation V, and (c) those ap¬ 
pointed subject to a condition imposed by the Commis¬ 
sion which has not been complied with. 

From the foregoing rule it is clear that appellant's rights with 
respect to removal and removal procedure fall within the pro¬ 
visions of Regulation V, section 3 of the War Service Regu¬ 
lations, since it is specifically stated in Rule VII that the 
provisions of Civil Service Rule XII do not apply to persons 
serving their trial or probationary period. Civil Service Rule 
XII which does not apply to persons such as the plaintiff who 
are serving their trial period, requires that employees who are 
to be removed must be given written charges and afforded an 
opportunity to answer. 

Regulation V, section 3, provides: 

Section 3. Trial Period.—Except for persons ap¬ 
pointed for a specific period of one year or less the first 
full year of service shall be a trial period, satisfactory 
completion of which shall be considered part of the en¬ 
trance examination. If and when, after a full and fair 
trial during this period, the conduct or capacity of the 
trial appointee he not satisfactory to the appointing of¬ 
ficer, the appointee may at any time thereafter during 
the trial period he so notified in writing and such notice 
shall terminate his service. [Italics supplied.] 

Thus from the language of the Regulation itself, appellant's 
only right was to be notified in writing of the fact that his con¬ 
duct or capacity were not satisfactory to the appointing officer. 
This notice was sufficient, in and of itself, to terminate his serv¬ 
ice during the trial or probationary period. Ruggles v. United 
States, 45 Ct. Cls. 88 (1910), United States ex rel. Kenny v. 
Morgenthau et al. (District Court, D. C., February 23, 1937). 

However, despite the fact that the mere serving of such a 
notice upon the Appellant was sufficient, appellees in an effort 
to insure that plaintiff had every possible opportunity, served 
upon the plaintiff, a detailed statement of charges on Septem¬ 
ber 29,1944, approximately three weeks prior to his separation. 
That notice (App. 21) contained a list of the reasons for the 
proposed removal and advised appellant further that he was 
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to be allowed ten days within which to answer said charges and 
to show cause why he should not be removed from the service. 
In addition he was advised that he could request a hearing. 
On October 7, 1944, appellant submitted a memorandum en¬ 
titled “Answer to Charges of September 29, 1944” (App. 25). 
After appellant was advised on October 19, 1944, in writing, 
that effective October 29, 1944, he would be separated from 
employment in the War Production Board, appellees’ Director 
of Personnel, Carleton Hayward, reviewed the Personnel 
Action with respect to appellant and then caused to be issued 
an Advice of Personnel Action removing him from the service 
of the War Production Board, effective November 20, 1944 
(App. 31). It is quite clear that appellee afforded appellant 
not only the right to which he was entitled as a probationary 
appointee, but that afforded to civil servants having permanent 
• status and tenure. 

The forbearance of the Courts in matters involving the in¬ 
ternal administration of the executive branch of the Govern- 
ment has been definitely established for over 100 years. The 
Courts will not review the acts of the executive officials, per¬ 
formed within the scope of the executive authority nor will 
the Courts substitute their judgments for that of the officials. 
Decatur v. Paulding, 39 U. S. (14 Pet.) 496 (1840); Perkins v. 
Lukens Steel Co., 310 U. S. 113 (1940). This principle has 
been particularly adhered to in connection with matters re¬ 
lated to executive personnel administration. Keim v. United 
States, 177 U. S. 290 (1900); Eberlein v. United States, 257 
U. S. 82 (1921), affg. 53 Ct. Cls. 466 (1918); Hammond v. Hull, 
131 F. (2d) 23 (App. D. C., 1942) cert, den., 318 U. S. 771 
(1943); Levine v. Farley, 107 F. (2d) 186 (App. D. C., 1939) * 
cert, den., 308 U. S. 622 (1940). 

In Longfellow v. Gudger, 57 App. D. C., 50 (1926) 16 F. 2d 
653, this Court again held that the judiciary could not review 
the action of the head of an executive department in dismissing 
an employee for action which, in the opinion of the executive, 
constituted inefficiency, notwithstanding a statute which pro¬ 
hibited the dismissal of employees with good records. 

Appellant does not contend that officers of the War Produc¬ 
tion Board failed to observe the required procedure in his 
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removal. He admits that written charges were served upon 
him and that he was allowed to make an answer in writing. 
All this as stated before is more than the rights to which appel¬ 
lant was entitled as a probationary employee but appellant 
would have this Court investigate the conduct and ability of 
his fellow workers and determine (1) whether he was employed 
as a P-4 Economist, (2) whether he committed the acts 
charged, (3) whether they justify his removal. 

These, however, are not judicial functions. Thus, in 
Eberlein v. United States, supra, it was held that an employee 
was not entitled to relief even where it had been established 
that he was innocent of the charges for which he had been dis¬ 
missed, notwithstanding a law providing that no one should 
be discharged except for just cause. The reason for this, the 
Court said, lay in the fact that where the procedure required 
by law had been observed, the determination of the employee’s 
guilt rested in the sole jurisdiction of the executive officer, 
from whose decision there was no appeal. This case was 
affirmed by the Supreme Court. It was there said: 

There can be no question from the findings in this 
case that the plaintiff had the benefit of a hearing ac¬ 
cording to the regulations then in force. The Court of 
Claims in its opinion stated that the subsequent investi¬ 
gation established his innocence of the charges made 
against him. But the things required by law and regu¬ 
lations were done, and the discretion of the authorized 
officers was exercised as required by law. It is settled 
that in such cases the action of executive officers is not 
subject to revision in the courts. Keim v. United 
States, supra. 

See also Golding v. United States, 78 Ct. Cls. 682. 

In the light of the above cases, all holding that the duty of 
determining an employee’s fitness for his job is a matter exclu¬ 
sively within the province of the executive, notwithstanding 
statutes protecting employees in one way or another, it would 
seem that such a determination, as stated in the Keim case, is 
not a judicial question. If such be true, it is doubted whether 
even arbitrary action may be reviewed. However, the facts of 
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this case make it unnecessary to urge such a proposition. The 
appellant, being a probationary employee, had only the right to 
be notified in writing that his conduct or capacity was not satis¬ 
factory to the appointing officer. Such notification terminated 
appellant’s employment. 

2. The courts will not entertain an action where the relief 
sought is either abstract or doubtful 

Between October 29, 1944, the date appellant was removed 
from the War Production Board and the filing of this action 
March 25,1947, the War Production Board was terminated due 
to the cessation of hostilities by Executive Order 9638 of Octo¬ 
ber 4,1945 (Federal Register, October 6,1945). That Board in 
turn was succeeded by the Civilian Production Administration, 
which was established within the Office of Emergency Manage¬ 
ment by the same Executive Order and was effective at the close 
of business November 3, 1945. The purpose of the above 
Executive Order was to further a swift and orderly transfer 
from war time production to a maximum peace time production 
in industry free from war time Government control. 

The Civilian Production Administration, Office of War 
Mobilization and Reconversion, Office of Economic Stabiliza¬ 
tion and the Office of Price Administration were consolidated 
to form the Office of Temporary Controls by Executive Order 
9808 of December 12, 1946 (Federal Register December 13, 
1946). By Executive Order 9836 (12 F. R. 1939) dated March 
22, 1947, all the functions, duties and powers of the Office of 
Temporary Controls with respect to the Veterans Emergency 
Housing Program, heretofore administered by the Civilian 
Production Administration, were transferred to the Housing 
Expediter as of April 1,1947. 

From the foregoing it is clear that in the more than two years 
between the date of appellant’s removal from his position and 
the filing of this action, that not only was the War Production 
Board discontinued but due to the cessation of hostilities the 
functions and powers transferred to its successors were changed 
and decreased. Furthermore there have been additional 
changes and terminations to the successor agencies since the 
filing of this action. 
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Executive Order 9841 of April 23, 1947 (Federal Register 
April 25,1947) provided for the redistribution of the remaining 
functions and for the termination of Office of Temporary Con¬ 
trols effective June 1, 1947. The rent control functions were 
transferred to the Housing Expediter effective May 4, 1947. 
Price control of rice transferred to the Secretary of Agriculture 
effective May 4,1947. The Office of Price Administration func¬ 
tions relative to claims and overpayments in connection with 
subsidies and relative to price adjustments under certain federal 
contracts transferred to the Reconstruction Finance Corpo¬ 
ration effective May 4, 1947. Civilian Production Adminis¬ 
tration functions transferred for liquidation to the Department 
of Commerce effective May 1,1947. All other functions trans¬ 
ferred for liquidation to the Department of Commerce effective 
June 1, 1947. [Italics supplied.] 

From the foregoing not only is there great doubt as to the 
present existence of the position from which appellant was 
removed but it is only logical to presume that appellant’s for¬ 
mer position like so many other war service positions has been 
•abolished. 

If this last presumption is correct then the Court is power¬ 
less to act for as this Court stated in the case of The Spreckels 
Sugar Company v. Wickard, 75 App. D. C. 44 (1941) 131 F. 

2d 12, a Federal Court will not decide abstract questions. It is 
well established that when the Court is powerless to grant the 
relief requested the question becomes moot and the Court will 
not act. Glass v. Iekes, 71 D. C. App. 60 (1939) 107 F. 2d 259. 

The existence of any real doubt as to the existence of appel¬ 
lant’s former position will still preclude the Court from granting 
the relief requested. United States ex rel Crow v. Mitchell, 

67 App. D. C. 61 (1937); Caswell v. Morgenthau, 69 App. D. C. 

15 (1939) 98 F. 2d 296, cert, denied, 59 S. Ct. 81, 305 U. S. 596 * 
Mot. denied, 59 S. Ct. 400, 306 U. S. 616. This Court in the 
case of Brunswick v. Elliott, 70 App. D. C. 45 (1939) 103 F. 2d 
746 stated: 

A writ of injunction like a writ of mandamus cannot 
be used to establish a legal right. The duty to act or 
refrain from acting must be so clear as not to admit of 
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reasonable doubt or controversy, in order to justify such 
judicial control or guidance of administrative action. 

A mandatory injunction will not issue in a doubtful case, 
Morrison v. Fall, 53 App. D. C. 331, 290 F. 306, affirmed Morri¬ 
son v. Work, 266 U. S. 481. 

From the foregoing it is clear that appellant’s failure to 
* allege the present existence of the position from which he was 
removed constitutes a failure to state a cause of action upon 
which relief can be granted. 

„ CONCLUSION 

For the reasons above stated, it is respectfully submitted that 
the judgment of the Court below dismissing appellant’s com¬ 
plaint should be affirmed. 

Newell A. Clapp, 

. Newell A. Clapp, 

Acting Assistant Attorney General. 

George Morris Fay, 

George Morris Fay, 

United States Attorney. 

Joseph M. Friedman, 

Joseph M. Friedman, 
Special Assistant to the Attorney General. 

John A. Ryan, 

John A. Ryan, 

Attorney, Department of Justice. 






APPELLEES’ APPENDIX 


39mteb States Court of Appeals 

DISTRICT OF COLUMBIA 


No. 9770 

S. L. Levy, appellant 

v. 

Tighe E. Woods, Acting Housing Expediter, W. Averell 
Harriman, Secretary of Commerce, appellees 


APPEAL FROM TEE DISTRICT OF THE UNITED STATES FOR THE 

DISTRICT OF COLUMBIA 


(15) 


791520—48-3 






INDEX 


Caption: Pa & 

Complaint____ 17 

Order granting defendants' motion for summary judgment—_ 38 

Memo and order setting aside order granting defendants' motion 

for summary judgment_ 38 

Amendment to complaint for mandatory injunction_ 29 

Renewed motion for preliminary mandatory injunction and points 

and authorities in support . _____ 42 

Memorandum of Justice McGuire dismissing complaint___ 47 

Order dismissing complaint_ 48 

Order substituting Frank R. Creedon, Housing Expediter, and 
W. Averell Harriman, Secretary of Commerce, as parties defend- . 

ant in place of Major General Philip B. Fleming_ 49 

Order substituting Tighe E. Woods, Acting Housing Expediter, 
as party defendant in place of Frank R. Creedon.._ 50 • 

( 16 ) 











United States District Court for the District of Columbia 

Civil Action No. 1282 

S. L. Levy, 2619 14th St., NW., Washington, D. C., plaintiff 

v. 

Major General Philip B. Fleming, Administrator, Office 

of Temporary Controls, Federal Works Building, F & 

18th St. NW., Washington, D. C., defendant 

Complaint for mandatory injunction 

Plaintiff submits in support of his complaint the following 
facts: 

Part I. Facts for period before removal 

1. Plaintiff passed in 1917 an examination for Economist 
offered by the U. S. Civil Service Commission (hereafter called 
CSC), in consequence of which he was employed as such by 
the Federal Government in Washington from 1918 to 1921. In 
November 1943 he was reinstated by the War Production Board 
(hereafter called WPB) in Washington and removed therefrom 
in October 1944. 

2. By Executive Order 9838, Oct. 4, 1945, all functions and 
powers of the WPB and all its agencies, officers, employees and 

• records were transferred to-the Civilian Production Administra¬ 
tion (hereafter called CPA). By Executive Order 9809, Dec. 
12,1946, CPA and a number of other agencies were consolidated 
under the Office of Temporary Controls (hereafter called OTC), 
and defendant was duly appointed as its administrator. Not¬ 
withstanding these nominal changes, there has in fact been 
since 1943 up to this day only one continuous operating agency 
with all its records, officers and employees for Washington, 
D. C., located in the Social'Security Building, or its vicinity; 
and it is so recognized by the CSC, according to Miss Vivian 
Carlson, Chief, Service Records Division. 

3. Prior to his appointment to the WPB, plaintiff had a 
“classified (competitive) civil-service status,” as defined in 
CSC Rule II based upon title 5, sec. 679, U. S. Code, J 40 (Mar. 
27, ’22, ch. 116, 42 Stat. 470). Under CSC Rule IX his rein¬ 
statement was subject to certain time limitations, which limita- 

(17) 
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tions were waived by Executive Order 8587, Nov. 7, ’40, and 
by the War-Service Regulations of the CSC Authorized under 
Executive Order 9063, Feb. 16, ’42, as amended by Executive 
Order 9378, Sept. 23, ’43, which had been authorized by Acts 
of Congress specified in said Orders, so as to give the force of 
law to said Regulations. 

4. In the fall of ’43 plaintiff applied to the WPB for rein¬ 
statement or reemployment. Officials considered him quali¬ 
fied for a specified position . That position, as given in the 
official job description dated October 21,1943 (which also con¬ 
tains a detailed statement of the duties of said position) was 
for Labor Economist, Grade P-4, Chief, Construction and Utili¬ 
ties Section, Equipment and End Products Branch, Labor Re¬ 
quirements Division, Manpower Requirements Office of the 
WPB. 

5. According to CSC Departmental Circular N. 323, revised, 
supplement 3, revision 3, May 14, 1943, “ Prior authority of 
the Commission * * * must be obtained in all cases for 
war-service reappointment * * *. Such reappointments 
will be authorized * * * on the basis of available infor¬ 
mation as to the applicant’s qualifications for the position in 
question” An appropriate request for the approval of plain¬ 
tiff’s reappointment to the position specified in item 4 above 
was duly submitted by the WPB to the CSC, and on Nov. 9 ’43 
the CSC authorized the WPB to reappoint plaintiff to said posi- ■ 
tion, for which vacancy “only 1 was eligible” subject to the 
conditions described under Regulations VIII of the War Serv¬ 
ice Regulations, and also subject to the condition that a char¬ 
acter investigation, yet to be made, will be satisfactory. If un¬ 
satisfactory, the appointment will be terminated. 

6. Said Regulation VIII specifies that ‘‘subject to the prior 
approval of the Commission, a former civilian employee 

* * * may be reappointed * * * to any position for 
which he meets the standards as to experience and education 
established for open competitive examination for such position 

* # * subject to the requirement of Sec. 3, Regulation V.” 

7. Regulation V, Sec. 3 provides that 

the first full year of service shall be a trial period, satis¬ 
factory completion of which shall be considered part of 


19 


the entrance examination. If and when, after a full and 
fair trial during this period, the conduct or capacity of 
the trial appointees be not satisfactory to the appoint¬ 
ing officer, the appointee may at any time thereafter dur¬ 
ing the trial period be so notified in writing, and such 
notice shall terminate his service. 

8. According to Departmental Circular No. 191, Supp. 1, 
May 10, ’40. 

during the trial period, the employee’s conduct and per¬ 
formance in the actual duties of his position may be ob¬ 
served * * * the trial period * * * provides 
the final and indispensable test, that of actual perform¬ 
ance on the job, which no preliminary testing methods 
can approach in validity * * * Properly used, the 
trial period affords an opportunity for fostering the in¬ 
terest of the employee as well as the service, intelligent 
and considerate treatment during it, or the reverse may 
often mark the employee’s entire working career. 

9. According to President Mitchell of the CSC, “the rules 
require that employees be rated on the basis of performance in 
their official positions, positions for which they are hired and 
for which they are paid. When an employee contracts to per¬ 
form the duties of a particular position he cannot properly be 
required to compete with performance standards of another 
position.” In his opinion, “this is such an important point” 
that he has kindly called plaintiff’s attention to the emphasis 
put on it in a widely distributed circular on Trustee Manage¬ 
ment System by John A. Overholt of the Personnel Classifica¬ 
tion Division. The following extract from it throws light on the 
meaning attached by the CSC to an employee’s Official position 
in which by said Regulation V he is entitled to be given “a full 
and fair trial” (or probation): 

We have an agency head * * * He requires each 
of his assistants to achieve certain results * * * 
Each acts under delegation of authority as an agent’ or 
trustee * * * Have we neglected to inform em¬ 
ployees of their official work assignments? Did we hire 
someone for one job in a specific grade and class and do- 
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liberately assign him to a different job in a different grade 
or class? * * * The employee’s official job is the 
only basis for his contract of employment. It is the char¬ 
ter of the specific part of the organization entrusted to 
him. He is entitled to know the contents of this charter 
* # * Every employee is entitled to know what 
is required of him and how he is meeting these require¬ 
ments. 

10. On November 15,1943, plaintiff took his oath of office for 
the official position referred to in the above-numbered item 4, 
concerning which he was on that day notified in writing. Said 
notice, signed by David Ziskind, employing officer, and Carlton 
Hayward, Director of Personnel, stated that plaintiff had re¬ 
ceived in said position a war service appointment—reinstate¬ 
ment— indefinite, subject to the conditions described in item 5 
above. 

11. As of July 22, 1944, the WPB was notified by the CSC 
that “as a result of investigation” plaintiff had been “rated 
eligible on suitability ” Said rating took into consideration 
plaintiff’s “conduct and capacity” up to said date. The CSC 
investigators had interviewed plaintiff’s employing officer and 
a number of his subordinates before arriving at said favorable 
decision. Said exhaustive investigation which lasted more 
than six months, moreover, included plaintiff’s whole record 
prior to his reinstatement by the WPB, and covered every angle 
of his temperament, character, conduct, and performance. 

12. As of August 9,1944, the Personnel Division of the WPB 
was notified that plaintiff was available for transfer at any time 
by reason of discontinuance of an assignment (Miss Elsie John¬ 
son verified this aspect). Said notice, signed by David 
Ziskind and by R. D. Hetzel, also stated that plaintiff’s service 
record was rated Good and his conduct satisfactory. 

13. On August 16,1944, the said Miss Johnson referred plain¬ 
tiff to several prospects for transfer within the WPB, but owing 
to an extensive reorganization then pending it was impossible 
for plaintiff to be promptly transferred. 

14. Mr. Ziskind thereafter threatened to dismiss plaintiff on 
the ground of discontinuance of an assignment and urged him 
to resign. But Mr. C. C. Conn, Director of Methods and Pro- 
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cedures of the WPB, advised plaintiff that discontinuance of an, 
assignment was tantamount to reductions in force, which under 
CSC rules could be handled only in accordance with a certain 
procedure, and so was no ground for removal or resignation. 

15. Since the 10-month efficiency rating was due on Septem¬ 
ber 14,1944, Mr. Ziskind threatened plaintiff that if he did not 
resign or secure another position he would be given arbitrarily 
an unsatisfactory rating, so as to force his dismissal. But the 
said Mr. Conn advised plaintiff that since he had been officially 
rated Good during the first three months of his employment 
ended February 14, 1944, during the second 3-month period 
ending May 14, ’44 and again for the entire period from Novem¬ 
ber 15, 1943, to August 9, 1944, “Mr. Ziskind wovld have a lot 
to explain” if he persisted in giving plaintiff an unsatisfactory 
efficiency rating for the 10-month period. Mr. Conn, moreover, 
cheered plaintiff with the remark: “Just sit tight. They can 
tell you nothing!” 

16. In order to prevent Mr. Ziskind from carrying out'his 
treacherous designs, while the 10-month rating had been unduly 
delayed, plaintiff requested Major Hetzel (referred to an item 
12) for a hearing on the whole matter. Such a hearing was 
granted for 4 o’clock, September 26, 1944. Plaintiff duly ap¬ 
peared in the presence of Major Hetzel, Mr. Lydenberg, and 
Mr. Ziskind. But Major Hetzel persisted that plaintiff resign 
first before permitting him to state any facts. So, under the 
circumstances, plaintiff declined to resign. 

17. At Mr. Conn’s suggestion, plaintiff, on September 26, 
1944, submitted a letter to Mr. Hayward (referred to in item 
10) in regard to the aforementioned incidents, and requested to 
be granted a hearing so that his rights and privileges as a faith¬ 
ful employee of the WPB might be duly protected. But that 
letter was never answered. 

18. On September 29, 1944, Mr. Ziskind notified plaintiff 
that his prompt removal had been requested for the good of the 
service by reason of specified “charges” numbered A, B, and C, 
all of which, according to him, took place “shortly after you 
commenced work,” i. e., about 10 months before said notifica¬ 
tion, which admitted as follows: 
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(a) That 10 months prior thereto Mr. Ziskind had “con¬ 
cluded,” solely by reason of said charges and nothing else, to 
disqualify plaintiff from working in his official position, without 
having afforded him the least “trial” in said job. 

(b) That, without prior authorization of the CSC, contrary 
to plaintiff’s vital interests and his official notice of appoint¬ 
ment to the WPB, plaintiff was forced to work in the beginning 
of his employment—not on Construction and Utilities in which 
he had considerable experience and to which the CSC had ap¬ 
proved him, but on Service Equipment (including commercial 
laundry machinery, office machinery, etc.) in which he never 
had any experience. 

(c) That said assignment on Service Equipment was can¬ 
celled because Mr. Suffern—the only official from whom di¬ 
rectly or indirectly plaintiff could legitimately obtain requisite 
data on manpower problems pertaining to the Service Equip¬ 
ment Division to which he had been assigned at the inception 
of his employment with the WPB—felt that some of the data 
which plaintiff requested would not be needed. 

(d) That for about 10 months “thereafter,” without author¬ 
ization of the CSC and contrary to plaintiff’s official position, 
plaintiff was “given a number of assignments requiring the 
analysis and digest of literature on manpower problems. These 
you did adequately” 

(e) That, notwithstanding the excellence of their perform¬ 
ance, plaintiff’s assignments had to “be terminated at once,” 
because they fell much below the standard requirements of his 
official position—a position in which plaintiff had not been 

afforded any “trial” (or probation), on which account and not 
for said “charges” relating to the earliest phase of his employ¬ 
ment, plaintiff’s removal would be “for the good of the service” 

(f) That said removal was necessitated by plaintiff’s refusal 
to resign without prejudice, at Mr. Ziskind’s suggestion, on the 
ground of discontinuance of said assignments that had been 
“adequately” performed, which Mr. Conn had considered im¬ 
proper and unfair. 

(g) That because of his compliance with Mr. Conn’s in¬ 
structions and his refusal to resign for Mr. Ziskind’s con¬ 
venience, plaintiff had to be subjected to the smear of trumped- 
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up “charges” or “reasons” for his removal based upon faded 
memories and deliberately distorted gossip, in utter disregard 
of statutory and CSC requirements as well as common decency. 

19. All of said “charges” relate solely to plaintiff’s attempts 
at obtaining data in the first couple of weeks of his employment 
in conformity with his assignment on Service Equipment. 
“Charge A” refers to ‘'someone” But Mr. Ziskind has ad¬ 
mitted that nobody had ever complained to him direct. Not 
is he sure as the person from whom such a deliberately con¬ 
cocted fable had been obtained. “Charge B” refers to an al¬ 
leged telephone call by a Mr. Levine, whom plaintiff had never 
met, and to certain remarks thereon imputed to plaintiff, which 
absurdly distorted yarn has been completely repudiated by Mr. 
Levine as well as plaintiff. “Charge C” is identical with'item 
18 (c). 

20. Since the charges had reference to the first couple of 
weeks or so <5f plaintiff’s employment with the WPB, it is es¬ 
sential to bear in mind the following facts bearing upon Mr. 
Ziskind’s reaction to plaintiff’s “conduct and capacity” during 
said early period: 

(a) Plaintiff’s efficiency rating for the 3-month period ending 
February 14,1944, was Good , thus indicating according to CSC 
terminology that, everything considered, he had rendered satis¬ 
factory service. This rating was signed by Karl Borders, 
plaintiff’s immediate Branch Chief, and approved by Davis 
Ziskind. 

(b) Plaintiff was absent owning to illness from January 12, 
1944, to February 28, 1944. Mr. Ziskind thought so little of 
said “charges,” that not only did he fail to dismiss plaintiff 
immediately but twice requested the Personnel Division for ex¬ 
tensions of plaintiff’s sick leave without pay, which requests 
were duly granted. 

21. In regard to Mr. Ziskind’s “charges,” it is pertinent to 
quote from the CSC circular No. 505 on Removal, etc. 

Sec. 7. * * * A probationer may be separated 
* * * by a written notification setting forth the rea¬ 

sons in full. Such statement must refer to the conduct 
or capacity of the probationer. Therefore, such a state- 
791520—48-* 
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ment as “for the good of the service” * * * does 
not comply with the rule (citing Kenny v. Morgenthau, 
U. S. Dist. Ct., Feb. 23,1937). 

Sec. 21. * * * The civil service law and the Tules 
promulgated thereunder recognize that the power of re¬ 
moval and its exercise for just reasons are essential to the 
discipline and efficiency of the service. * * * Their 
restrictions are intended merely to insure the proper ex¬ 
ercise of the power of removal and to protect the em¬ 
ployee against arbitrary removal upon secret charges 
* * * (citing Brown v. United States, 39 C. Cls. 
255). 

Sec. 35. The removal statute (Sec. 6 of the Act of 
August 24, 1912, 37 Stat. 555, 5 TJ. S. C. 652) provides 
that “No person in the classified civil service of the TJ. S. 
shall be removed therefrom except for such cause as will 
promote the efficiency of said service and for reasons 
given in writing.” * * * Said cause must be substan¬ 
tial and must be a cause showing that the person sought 
to be removed is not fit to hold the office, or that his 
continuance in office is contrary to law, separation on 
account of reduction in force * * * not being re¬ 

garded as removal within the meaning of the statute. 
(Citing In re Eaves, 30 Fed. 21.) Some of the reasons 
which shall be a good cause for removal are enumerated 
in the civil service rules, as follows: physical or mental 
unfitness, criminal, infamous^ dishonest, immoral, or 
notoriously disgraceful conduct * * * the habit¬ 
ual use of intoxicating beverages to excess * * * 
illegality of appointment * * * political activity 
in violation of the Act of August 2,1939 * * * and 
membership in any * * * organization advocating 

the overthrow of the U. S. Government. 

Sec. 39. The statute requires that charges should be 
in such specific and definite form that the alleged ground 
for removal may be clearly understood and that the 
employee may know the particular offense or offenses 
charged against him. * * * Removal, if made, 
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must be upon one or more of the charges presented to 
the employee and which he has had an opportunity to 
answer, and not upon others'. 

Sec. 41. The words in the statute “affidavits in sup¬ 
port thereof” are regarded as applying to the “answer 
of the accused employee” 

22. Plaintiff’s answer to Mr. Ziskind’s “charges,” dated Oc¬ 
tober 7,1944, pointed out in a 15-page memorandum as follows: 

(a) That they related only to the first couple of weeks or 
so of his employment, when procedures had been quite un¬ 
settled and instructions vague, and that nothing of the slightest 
derogatory nature had occurred since then. 

(b) That Mr. Ziskind on January 3, 1944, advised plaintiff 
to forget about said alleged incidents, deeming them too absurd 
for further investigation and prohibiting plaintiff from spend¬ 
ing any time for proving the irreproachableness of his proce¬ 
dure in strict compliance with instructions from Mr. Borders, 
his immediate supervisor. 

(c) That on September 25, 1944, after having been duly 
authorized to investigate said alleged charges before they had 
been formally submitted to him, plaintiff showed Mr. Ziskind 
an affidavit by Mrs. Jane Richardson which completely refuted 
Charge A, upon which occasion Mr. Ziskind retorted: “I don’t 
care what she says. This is what I say. Let them overrule 
me.” He did not, however, offer any proof. 

(d) That Charge A was likewise exploded by an affidavit 
from Mr. Borders. Incidentally, according to CSC rules, 
“anonymous statements are not considered as evidence.” 
(Federal Personnel Manual, Chap. A5, sec. 3.) No weight 
therefore should be given to Charge A where “someone” is the 
alleged complainant, especially since, as shown in item 19 
above, Mr. Ziskind did not even know who had told him that 
preposterous story. Plaintiff challenges Mr. Ziskind to sub¬ 
mit an atom of genuine evidence in its support. He won’t do 
it because*he known it to be 100% fabrication! And yet he 
put it at the head of his charges. 

(e) That at a scheduled hearing on September 26, 1944, at 
Mr. Ziskind’s suggestion, in the presence of Major Hetzel, Mr. 
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Ziskind and Mr. Lydenberg, plaintiff was abruptly prevented 
from presenting any facts in this case unless he consented to 
resign first, which he naturally declined. 

(f) That Mr. Levine referred to in Charge B, who “did not 
know plaintiff from Adam” and had no particular grievance 
against him, merely called to prevent various people from the 
WBP from soliciting information at the War Manpower Com¬ 
mission by the establishment of a liaison office for the procure¬ 
ment of such data. 

(g) That in regard to Charge C, Mr. Ziskind had assigned 
plaintiff (as stated in item 18 (b) and (c)) to manpower prob¬ 
lems of the Service Equipment Division where Mr. Suffern was 
the source of information, and it was plaintiff’s sworn duty to 
inquire from Mr. Suffern for such data as had been duly author¬ 
ized for procurement by Mr. Borders. If plaintiff be guilty of 
the offense in trying to obtain some date which in Mr. Suffem’s 
opinion were unnecessary, then defendant might as well con¬ 
demn this suit as of no validity because in his opinion all the 
facts adduced herein are useless. 

(h) That an affidavit by Mr. Ellery Foster, another Branch 
Chief, stated: “I have had no occasion to criticize you for lack 
of cooperativeness, nor have I done so. Nor, to my knowledge, 
have members of my staff.” 

(i) That when Mr. Lydenberg requested plaintiff on one 
day’s notice to give a 15-minute talk before the staff on a chosen 
subject, plaintiff (after having been threatened with removal) 
did not shirk but spoke at the scheduled meeting for 45 minutes 
without a scrap of notes—notwithstanding the pall of his im¬ 
pending doom, as if the Sermon on the Mount had been forced 
to be delivered in the Garden of Gethsemane. 

23. An affidavit by Mr. Louis F. Buckley, who sat near plain¬ 
tiff at the WPB, stated that he “found him to be very coopera¬ 
tive.” Said affidavit was signed with Mr. Ziskind’s prior ap¬ 
proval thereof. Similar affidavits of which Mr. Ziskind was 
duly advised were submitted by Mr. Eugene Gysbers, and by 
Mr. Virgil L. Bankson, plaintiff’s colleagues on Mr. Ziskind’s 
staff. 

24. Mr. Ziskind has admitted (see item 18): 

(a) That plaintiff was never afforded an opportunity to 


work in his official position as an economist in charge of con¬ 
struction and utilities. 

(b) That his various assignments consisting of work much 
below the grade of said official job, by no means constituted a 
fair test of plaintiff’s real ability and fitness for his official posi¬ 
tion, in utter violation of the indispensable right of a full and 
fair trial which civilian employees are afforded by said statutory 
and CSC requirements. 

(c) That none of the work plaintiff ever did at the WPB had 
been authorized by the CSC, contrary to its rules and 
regulations. 

(d) That plaintiff’s removal, despite his satisfactory conduct 
and services and the approval of the CSC as to suitability for his 
official position, was occasioned by his refusal to resign without 
prejudice on the ground of discontinuance of an assignment 
tantamount to reduction in force, contrary to said statutory 
and CSC requirements. 

(e) That in consequence of said refusal to resign and in 
retaliation for Mr. Conn’s interference with Mr. Ziskind’s 
authority by encouraging plaintiff’s attitude, said employing 
officer abused his discretionary authority by adducing arbi¬ 
trarily as pretexts for the removal, unjust, unsubstantial and 
the most absurd “reasons” or “charges” founded upon distorted 
hearsay and concocted gossip magnified to the nth degree by a 
none too scrupulous imagination, thereby pretending to comply 
with the outward form, or mere husk, rather than the under¬ 
lying substance, or kernel, of said statutory procedural require¬ 
ments for the protection of worthy and faithful employees, as 
construed by the courts and emphasized by the CSC. 

If the foregoing propositions, however, be denied, plaintiff is 
prepared to submit further evidence to prove the illegality of 
his removal. 

25. On October 18, ’44 Mr. Hayward advised Major Hetzel: 

Since Mr. Levy is still in his trial period, you notify him 
in writing that you have considered his reply to Mr. 
Ziskind’s charges and that you have reached the conclu¬ 
sion that it would be in the best interests of the 
service to terminate his employment, and effective 
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.he will be separated for the good 

(Date) 

of the service. Mr. Levy’s trial period expires Novem¬ 
ber 14, ’44. 

26. On October 19, *44 Maj. Hetzel advised plaintiff: 

Sometime in May, Mr. Ziskind advised you that he 
would probably not be able to continue assigning you 
to writing digests and suggested that you start looking 
elsewhere for a job. In July, following the reorgani¬ 
zation of the office, Mr. Ziskind informed you definitely 
that he must terminate the digests, that there was no 
other position for you in his Division, and that he would 
have to set a definite date at which, if you had not yet 
found another job, you would either resign or be ter¬ 
minated. * * * Mr. Zisking sent you a memo¬ 
randum explaining his reasons for requesting your 
dismissal. Mr. Hayward and I carefully considered that 
memorandum and your reply, and he concurs with me 
that it would he to the best interests of the service to 
terminate your employment * * * We strongly 
urged you to resign without prejudice to prevent the un¬ 
pleasantness accompanying a termination. Now, I 
have to inform you that effective October 28, 1944, you 
will be separated from employment in this Office of the 
War Production Board. 

On comparing this question, especially the italicized sen¬ 
tence thereof, with item 25, it appears that Major HetzeFs 
“careful consideration” of plaintiff’s reply consisted merely in 
, copying the precise phraseology which Mr. Hayward only the 
previous day had instructed him to use; that plaintiff’s 15-page 
reply was no factor at all in their respective decisions; that Mr. 
Hayward’s verdict was grounded on the premise, an employee 
may be dismissed by hook or crook during the trial period; and 
that Major Hetzel’s conclusion was strongly influenced by 
Plaintiff’s refusal to resign without prejudice. 

27. In the spring of ’44 the Office of Manpower Require¬ 
ments headed by dollar-a-year Clinton Golden, Vice President 
of the CIO Union, and his 32-year-old protege, Major Hetzel, 
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was seething with turbulent unrest and reeking with inefficiency 
and boondoggling waste. A committee of the CIO Union with 
representatives from every branch of this Office held meetings 
in the office of its Chairman located next door to plaintiffs. 
They were thoroughly disgusted with Mr. Ziskind’s leadership, 
since all the Branches were under his immediate jurisdiction. 
Some members of this rebellious committee talked candidly to 
plaintiff though he was not affiliated with the Union. One of 
them, Mr. Klingenfeld for instance, bitterly complained that 
he had been hired at a salary of about $7,000 a year but his 
actual job for six months had been that of a $1,500 a year clerk. 
When he protested, Mr. Ziskind asked him to submit a memo¬ 
randum in support of his resignation, which he later did. Ac¬ 
cordingly, petitions were circularized among the rank and file 
of said Union membership for a hearing before top officials, 
with the ultimate object of undermining Mr. Ziskind’s 
authority though euphemistically alluded to as an innocent 
desire of participating in the management of said office by its 
CIO members. Such a hearing was granted, with the result 
that the Office was subsequently reorganized by depriving Mr. 
Ziskind of jurisdiction over most of its economic and statistical 
function. 

One day Mr. Ziskind asked plaintiff to summarize a certain 
report which plaintiff regarded as baby work, without so telling 
Mr. Ziskind. Plaintiff, however, did remark, that his assign¬ 
ments had hitherto been from hand-to-mouth, so to speak, and 
that if he only knew what his bailiwick was he might be of | 
greater use to the Office. Mr. Ziskind appears to have construed | 
said remark that plaintiff was dissatisfied with his job, which 
occasioned Mr. Ziskind’s reaction in May.referred to in item 26. | 
So, after the reorganization of said Office, Mr. Ziskind told 
plaintiff, “You know I am no longer in charge of the kind of I 
work you have been doing here.” He, therefore, wanted to j 
discontinue it though “I like it” He promised to give plain- j 
tiff a good recommendation, and took steps to bring about his 
immediate transfer, if possible, within the WPB as per item 12. 

28. Shortly after October 19, ’44 (see item 26), Mr. Lyden- i 
berg as Major Hetzel’s alter ego, kindly volunteered to plaintiff i 
the following confidential information: I 
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Mrs. Outten, Maj. Hetzel’s secretary, overheard a tele¬ 
phone conversation between Mr. Hayward and Maj. 
Hetzel. The former asked the latter whether plaintiff 
should be granted a formal hearing. The Major was in¬ 
different about it. But since such a hearing had been de¬ 
nied, Maj. Hetzel and certainly Mr. Lydenberg regret 
it. They feel that an injustice has been perpetrated 
upon plaintiff. 

This information was promptly relayed to Mr. Conn, who 
considered it “so important” as to ask plaintiff to transmit it to 
Mr. Hayward, which was done in plaintiffs memorandum to 
him dated October 24, ’44. Since Mr. Hayward failed to re¬ 
spond to it (as in the case of the preceding one, referred to in 
item 17), and the time was so short, plaintiff telephoned Mr. 
Hayward’s office in regard to an interview. Mr. Hayward de¬ 
clined to see plaintiff. 

In the meantime plaintiff saw Mr. Spencer Pitts of the Legal 
Department, and after reviewing the case the latter expressed 
his personal opinion that plaintiff was entitled to a hearing be¬ 
fore an impartial tribunal to remove Mr. Ziskind’s unjustified 
smear from the record, and to reinstate plaintiff. A memoran¬ 
dum addressed by plaintiff on Oct. 28, ’44, to Chairman Krug 
of the WPB produced no effect. But in consequence of a call 
from plaintiffs Congressman, Mr. Hayward reluctantly con¬ 
descended to see plaintiff around closing time on said date, his 
last working day. 

Sitting on pins, so to speak, plaintiff was kept waiting a con¬ 
siderable time, while Mr. Hayward leisurely strolled in his office. 
Plaintiff merely requested that a hearing be granted him before 
an impartial tribunal. Mr. Hayward declined to grant said 
request because he would have to preside as chairman at such 
a hearing, whereas he had already decided to support Mr. 
Ziskind’s request for plaintiffs removal. As regards Mr. Conn’s 
views, “Mr. Conn may have told you that, but I am not bound 
by what Mr. Conn said.” Plaintiff thereafter rushed back to 
his office to hand in his identification badge for which the secur¬ 
ity officer had been impatiently waiting. And so the dirty deal 
had been consummated, though plaintiff hadn’t as yet been 
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officially notified of his removal by either Mr. Ziskind, his 
employing officer, who had merely requested such termination, 
or by Mr. Hayward, Director of Personnel, contrary to the stat¬ 
utory and CSC requirements in regard to such 'procedure. 

Part II. Facts for period since removal 

29. Sometime after his removal from the WPB, plaintiff re¬ 
ceived by mail his official notice thereof, called “Advice of Per¬ 
sonnel Action,” stating that he had been removed on “October 
28, 1944 from the position of Labor Economist ( Construction 
& Utilities ), Grade P-4, CSC No. P-4-606, 10-27-43, for the 
good of the service. To be paid through accrued annual leave 
which expires after 4 hours on November 20,1944, the effective 
date.” Said notice, a copy of which was duly transmitted to the 
CSC, was dated October SI, 1944 an d signed by Carlton Hay¬ 
ward, Director of Personnel, and by R. D. Hetzel—not Ziskind, 
plaintiff’s appointing officer. 

30. Said official notice advising plaintiff of the decision au¬ 
thorizing his removal did not comply with the statutory and 
CSC requirements, thus rendering the removal, illegal, null 
and void, because: 

(a) It was dated three days after the removal had actually 
taken place. 

(b) It did not even definitely allege that plaintiff’s conduct" 
or capacity in his official position had been found unsatisfac¬ 
tory to his appointing officer, Mr. Ziskind. 

(c) It was not even signed by said appointing officer. 

(d) It was fraudulent and plaintiff had no opportunity to 
protest against the fraud before his removal owing to item 30 
(a). The reference to “Labor Economist-Construction & Util¬ 
ities” in said notice was manifestly a deliberate falsification 
since plaintiff, as Mr. Ziskind had admitted, had never been 
given the least trial or probation in said official position to which 
he had been certified by the CSC as the only eligible available 
and finally approved, after investigation, on suitability thereto. 
It was evidently intended to convey the false impression: that 
plaintiff had actually worked in said official position contin¬ 
uously from November 15, 1943 to October 28, 1944; that he 
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had been, therefore, duly afforded “a full and fair trial” (or 
probation) in said position from which it was falsely alleged he 
had been removed; and that for failure to qualify in said official 
position due to misconduct or unsatisfactory service incident 
to said job he had been removed “for the good of the service.” 
Such deliberate misrepresentation added insult to injury, since, 
as shown by items 12 and 15 above, both his conduct and serv¬ 
ices even in the unauthorized assignments had been officially 
rated as satisfactory. Incidentally, plaintiff’s efficiency rating 
for the 10-month period ending September 14,1944, which was 
approved on November 3 ,1944, long after the removal, was 
also “Good.” 

(e) Civil Service Rule II, Sec. 2 (c) provides that “If and 
when, after a full and fair trial, the conduct or capacity of the 
probationer is not satisfactory to the appointing officer, the 
probationer may at any time thereafter during this period be 
so notified in writing, with a full statement of reasons, and this 
notice shall terminate his service.” The word “notice” given 
in said rule as well as that contained in CSC Regulation V 
(item 7 above) refers to only one notice, namely, that required 
to be given by the “ appointing officer.” Mr. Ziskind’s notice 
■ (item 18) merely referred to his request to the Personnel Divi¬ 
sion for authority to terminate plaintiff’s employment. It 
“allowed” plaintiff “ten days in which to answer the charges,” 
upon which grounds Mr. Ziskind had “concluded” ten months 
previously as to plaintiff’s unfitness, and so promised in advance 
that plaintiff’s answer would not be given any consideration. 
It authorized plaintiff to “request a hearing of your case,” 
whereas no such hearing was ever granted, though the charges 
proved to be unreasonable, unsubstantial and unfounded. Mr. 
Ziskind’s notice admitted that plaintiff never worked on his 
official job, was never tested in it, and so was not afforded “a 
full and fair trial” (or probation), in utter violation of the most 
important requirement as a fundamental condition preceding 
removal. Moreover, Mr. Ziskind’s notice was predicated upon 
his desire to discontinue an unauthorized job in which plaintiff’s 
duties had been “adequately” performed, tantamount to re¬ 
duction in force, which under the statute and CSC rules (item 
21 above, Sec. 35) constituted an illegitimate ground or removal. 
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(f) Major Hetzel’s notice (item 26 above) was too vague, 
indefinite, and irrational, stating as the real reason for the re¬ 
moval plaintiff’s refusal to “ resign without prejudice,” totally 
out of harmony with the statutory and CSC requirements. 

31. The stigma on plaintiff’s record incident to said illegal 
removal has seriously jeopardized his career and threatens to 
destroy his existence. Notwithstanding the formal notifica¬ 
tion by Chairman Krug of the WPB subsequent to the removal 
that it “should not stand in the way of Mr. Levy’s securing a 
suitable position in either the Government or a private enter¬ 
prise,” and that “we certainly have no objection to his employ¬ 
ment elsewhere in the federal government,” plaintiff has been 
effectively blacklisted by Mr. Krug’s subordinate officers and 
their successors in WPB, CPA, and OTC, and thereby repeatedly 
prevented from securing such employment. Thus, Mr. Ziskind 
has deliberately killed one of the best prospects for a job with a 
promotion in salary, after he had promised to give plaintiff a 
good recommendation. In response to an inquiry by another 
prospective employer in regard to plaintiff’s record, Miss Linda 
Matteo said “He was removed,” which remark promptly de¬ 
stroyed all possibility of securing an opening in any branch of 
the service of said employer. Shortly after the CPA succeeded 
to the WPA, plaintiff applied to Mr. Wheeless for a position. 
But by reason of said removal he refused to consider plaintiff’s 
qualifications for any current or prospective^ vacancies, though 
he admitted that there had, in fact, been no charges against 
plaintiff . He admitted that plaintiff’s personnel record in the 
WPA which came under his jurisdiction had been falsified as 
claimed by plaintiff, but declined to have it properly corrected. 
“If it’s false, it’s false; and if a wrong has been perpetrated, so 
it has.” He had no intention to look into the merits of the 
case. And this nefarious blacklisting by the Government of a 
faithful and effiicent employee still continues in full force and 
effect, notwithstanding the extreme hardships occasioned by 
the accelerated rise in the cost of living during recent months, 
and despite the benevolent policy established by the Full Em¬ 
ployment Act of 1946. 

32. In the sincere conviction that justice will in due course 
be meted out to his cause, plaintiff has refrained from withdraw- 




34 


ing the deposits credited to his account in the Retirement Fund 
controlled by the CSG. He has tried to do his best to settle the 
matter on amicable terms through administrative channels, 
with no further result than protraction and evasion emanating 
from that direction. Though the infamous Nazi doctrine 
“what the Fuehrer says is true and what he does is right” has 
been relegated to the limbo of exploded dogmas, yet it is still 
firmly held by certain stubborn officials in the executive branch 
of our own Government that an employing officer may malign 
and blackball his employee with impunity, so long as he does it 
hypocritically under the sanctimonious cover of superficial 
formalities. Plaintiff has in vain endeavored to break through 
the stone wall of these formalities protected by the inertia, . 
apathy and obstinacy of their Pharisaic protagonists. 

At the suggestion of Mr. E. J. Earley, Special Assistant to the 
Chairman of the WPB, plaintiff appealed to the General 
Counsel for a hearing before an impartial tribunal, but in his 
negative reply said counsel evaded the fundamental issues and 
slavishly obeyed a memorandum dictated for his guidance by 
Mr. Hayward, who had previously denied such a request., Mr. 
Hayward, likewise, protested in another memorandum against 
the independent views of Mr. Pitts referred to in item 28, third 
paragraph. Plaintiff’s Congressman and Senator vigorously 
appealed, but their entreaties fell on deaf ears. The Chief In¬ 
vestigator of the Congressional Civil Service Committee like¬ 
wise pleaded in vain, though one official candidly supported 
plaintiff’s cause. Miss Vivian Carlson, Chief, Service Records 
Division of the CSC suggested that the agency where plaintiff 
formerly worked or its successor was bound by duty to request 
his restoration to service on the ground of the obvious viola¬ 
tions of the statutory and CSC requirements. Regardless of 
said violations, moreover, Mr. Joseph D. Keenan, special as¬ 
sistant for labor at the CPA, considered it an outrage for the 
Government to hinder plaintiff in his effort to earn a livelihood. 
He discussed the matter with Major Hetzel and the latter was 
willing to remove the smear from plaintiff’s record and to rein¬ 
state him, but was prevented from so doing by the Personnel 
Department, headed by Mr. Wheeless. After conferring with 
plaintiff, Mr. Philip F. Maguire, Deputy Administrator of the 
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CPA, requested Mr. Ziskind to withdraw his malignant memo¬ 
randum referred to in item 18, but though Mr. Ziskind has 
admitted that he has nothing against plaintiff, the former de¬ 
clined to take such a step lest it might incriminate him. This 
was verified by Mr. John Stott, plaintiff’s former colleague, who 
talked to Mr. Maguire about the matter. At the suggestion of 
Dr. John R. Steelman, Presidential Assistant, plaintiff dis¬ 
cussed the matter with Mr. John C. Houston of the CPA, who 
likewise interceded with Mr. Ziskind in vain. At the sugges¬ 
tion of Mr. Hutchinson of the White House staff, a secret 
service agent made a thorough investigation of the case. Mr. 
Ziskind confessed to said agent, as he had done before, that he 
had nothing against plaintiff. It was then suggested that plain¬ 
tiff address a letter to the President, and said letter was referred 
to defendant but with no favorable result. Plaintiff, therefore, 
has exhausted all remedies of relief for his predicament through 
administrative sources. 

33. Plaintiff contends that his removal from the War Pro¬ 
duction Board was illegal and resulted from a flagrant abuse of 
authority by defendant’s predecessors, in utter violation of the 
letter and spirit of said statutory and Civil Service Commis¬ 
sion restrictions; that said unlawful removal and the consequent 
blacklisting that resulted from its stigma has infringed upon 
his rights as a former employee of the Government with a clas¬ 
sified (competitive) civil service status, and continues to seri¬ 
ously jeopardize his career and the power of earning a decent 
livelihood; that defendant and his predecessors have acted on 
the erroneous assumption that no limit is imposed upon their 
arbitrary and injudicious decisions in this case; that since he 
has exhausted all administrative remedies, there remains only 
the possibility of appealing to this honorable court for injunc¬ 
tive relief; that in view of the illegality of said removal with all 
its disastrous consequences, which have prevented paintiff from 
successfully pursuing his career to the detriment of his repu¬ 
tation, health and happiness, it is within the jurisdiction of this 
court to remedy this deplorable situation and to put a stop 
to the continuous infringement upon plaintiff’s rights, not¬ 
withstanding his protests and remonstrance against it, by the 
issuance of an appropriate order requiring defendant to re- 
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store plaintiff to duty forthwith, without compelling the latter 
to take a new oath of office; that since the removal was illegal 
and wrongful, plaintiff is entitled to be restored to duty with 
the same status and the same rights, privileges and benefits 
that he had enjoyed prior to his illegal and wrongful separation 
from the, service, without a break in the continuity of such 
benefits and privileges from October 28, 1944, until the time 
of the final determination of this suit; and that he is entitled to 
an order of this court declaring that since the date of said 
illegal and wrongful removal he has been continuously em¬ 
ployed by the War Production Board and by its successors, the 
Civilian Production Administration and the Office of Tempo¬ 
rary Controls, until the final determination of this suit. 

Wherefore, in view of the foregoing premises, plaintiff prays: 

(a) That a summons issue from this court requiring defend¬ 
ant to serve upon plaintiff an itemized answer to this suit, 
following as far as possible the numbered items in the complaint. 

(b) That an interlocutory mandatory injunction issue from 
this court directing defendant to restore plaintiff to duty forth¬ 
with, as of date of his illegal removal therefrom, without re¬ 
quiring him to take a new oath of office. 

(c) That a final mandatory injunction be issued restoring 
plaintiff to duty together with an appropriate order of this 
court indicating the illegality of plaintiff’s removal, which 
rendered it null and void, and restoring him to duty in accord¬ 
ance with all his rights, privileges and benefits which he Had en¬ 
joyed at the time of the illegal and wrongful removal, without 
a break in the continuity of said rights, privileges and benefits 
until the final order of this court. 

(d) And for such further relief as may seem just and proper 
to this court in view of all the circumstances of the case. 

(S) S. L. Levy, 

S. L. Levy, 
Plaintiff, per se. 

Affidavit 

District of Columbia, $s: 

I, S. L. Levy, being duly sworn according to law, depose and 
say that I am the author of said Complaint for Mandatory 
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Injunction, and that all the facts adduced therein are true to 
the best of my knowledge and belief. 

(S) S. L. Levy, 

S. L. Levy, 

Plaintiff. 

Subscribed and sworn before me this 25th day of March 1947. 

Elsie L. Leishear, 
Notary Public, D. C. 

My commission expires Dec. 31, 1948. 

United States District Court for the District of Columbia 

Civil Action No. 1282-47 

S. L. Levy, plaintiff 
v. 

Major General Philip B. Fleming, Administrator, Office 
of Temporary Controls, defendant 

Motion for interlocutory mandatory injunction 

Now comes the plaintiff, per se, and moves this Honorable 
Court to order an interlocutory mandatory injunction restor¬ 
ing plaintiff to duty and preserving matters in statu quo as of 
October 29, 1944, without requiring him to take a new oath 
of office, pending final determination of this suit on its merits, 
and thus stop at once the serious mischief to which he has been 
continuously subjected since October 28, 1944, incident to his 
illegal removal on said date from the War Production Board, 
predecessor of the Civilian Production Administration that has 
been put under defendant’s jurisdiction. 

(S) S. L. Levy, 

S. L. Levy, 

Plaintiff. 
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In the District Court of the United States for the 
District of Columbia 

Civil Action No. 1282-47 
S. L. Levy, plaintiff 
v. 

Frank R. Creedon, Housing Expediter, W. Averell Harri- 
man. Secretary of Commerce, substituted defendants 

Order granting defendants’ motion for summary judgment 

Upon consideration of substituted defendants’ motion for 
summary judgment, the affidavits and points and authorities 
in support thereof, plaintiff’s motion for an interlocutory man¬ 
datory injunction, the affidavits and points and authorities in 
support thereof, heretofore filed herein, upon arguments of 
counsel for substituted defendants and plaintiff appearing on 
his own behalf, in open Court, and upon all of the proceedings 
herein, and consideration thereof, it. is by the Court this day 
of July, 1947. 

Ordered, adjudged and decreed that, in accordance with the 
opinion rendered by the Court in this cause on July 10, 1947, 
plaintiff’s motion for an interlocutory mandatory injunction, 
be, and the same hereby is, denied, and defendants’ motion for 
summary judgment be, and the same hereby is, granted and 
plaintiff’s complaint is dismissed. 

(S) James M. Proctor, 

James M. Proctor, 

Justice. 

In the District Court of the United States for the 
District of Columbia 

. . Civil Action No. 1282-47 

S. L. Levy, plaintiff 
* v. 

Frank R. Creedon, Housing Expediter, W. Averell Harri- 
man. Secretary of Commerce, substituted defendants 

Memo and order 

A reconsideration of this case in the light of the full record 
leads me to the conclusion that a genuine issue may exist as to 



whether plaintiff was accorded a full and fair trial in the class 
of work for which he was appointed and whether his conduct 
and capacity were in fact satisfactory to the oppointing officer, 
or otherwise stated, whether his removal was an arbitrary and 
capricious act. Accordingly I think the case can be more fairly 
and justly disposed of by trial upon the evidence. 

Therefore, the present judgment on the motion for summary 
judgment will be set aside and the case proceed in accordance 
with the rules, and 

It is so ordered this 15 day of October 1947. 

(S) James M. Proctor, 

James M. Proctor, 

Justice. 

♦ 

United States District Court for the District of Columbia 
Civil Action No. 1282-47 

S. L. Levy, plaintiff 
' v. 

Frank R. Creedon, Housing Expediter, W. Averell Harri- 

man, Secretary of Commerce, substituted defendants 

Amendment to complaint for mandatory injunction 

For the purpose of clarifying certain points in the light of 
recent developments, and not as an additional claim, pl aintiff 
submits herewith the following amendments to section 33 of his 
complaint for mandatory injunction. 

On page 28 of said complaint, line 14 thereof, after the word 
appropriate order, strike out the rest of the paragraph, includ¬ 
ing the first two lines on page 29, and substitute the following: 
declaring (1) that as a former employee of the Government 
with a status of reinstatement in the classified (competitive) 
civil service, after passing probation as a certified economist and 
receiving an absolute appointment thereto, plaintiff was so 
reinstated, November 1943, by a war service appointment for 
indefinite duration, to the position of P-4 grade Economist, 
Construction and Utilities, in the Office of Manpower Require¬ 
ments, War Production Board—which reinstatement in the 
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classified civil service duly took place in conformity with the 
rules and regulations of the Civil Service Commission—then in 
vogue, including minutes of April 23, 1942, promulgated in 
accordance with Executive Order 8587 and published in the 
Act, Rules and Regulations amended as of October 31, 1943. 
(2) That after rendering adequate services on other assign¬ 
ments unrelated to and below the grade of said official position, 
he was unlawfully and wrongfully dismissed therefrom, No¬ 
vember 20, 1944, without having been offered a full and fair 
trial to demonstrate his fitness for it; and (3) that the removal 
alleged to have been solely “for cause” or “for the good of the 
service was in fact, not for cause on charges of misconduct or 
delinquency against plaintiff nor for inefficiency; that since the 
removal was clearly arbitrary and capricious in violation of 
statutory and civil service regulations, and threatens him with 
irreparable injury unless he is restored to his position pending 
final determination of the case on the merits, plaintiff is entitled 
to an order authorizing and directing one of the substituted 
defendants, preferable Frank R. Creedon, Housing Expediter, 
to restore him to active duty forthwith at the Office of the 
Housing Expediter, Washington, D. C., to a position similar in 
seniority, status, and pay to that officially held at the time of 
the illegal removal including all the benefits, privileges and 
emoluments accruing to such a status with an efficiency rating 
of Good, without the requirement of taking a new oath of office 
that would automatically break the continuity of such accrued 
benefits, privileges and emoluments after October 28, 1944, 
the last day of plaintiff’s active service at the War Production 
Board, in order to preserve the status quo until the final de¬ 
termination of this suit; and that he is entitled to an order of 
this court declaring that since the date of said illegal and wrong¬ 
ful termination of his services, plaintiff has been continuously 
employed by the War Production Board and by its successors 
until the final determination of the suit. 

On page 29 strike out paragraph (b) and substitute the 
following: 

(b) That a preliminary mandatory injunction issue from 
this Court, to preserve the status quo and prevent irreparable 
injury pending final determination of the case, authorizing and 
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directing one of the substituted defendants, preferably Frank 
R. Creedon, Housing Expediter, to restore plaintiff to active 
duty forthwith as of October 29,1944, at the Office of the Hous¬ 
ing Expediter, Washington, D. C., to a position equivalent as 
regards pay, status and seniority to what the War Production 
Board appointed him, without requiring him to take a new oath 
of office therefor. 

On Page 29 strike out paragraph (c) and in its place substi¬ 
tute the following: 

(c) That a final mandatory injunction issue from this Court 
rendering the aforesaid proposed preliminary mandatory in¬ 
junction final and permanent, and commanding the substituted 
defendant referred to in the previous paragraph to restore forth¬ 
with plaintiff to duty and pay status in said defendant’s office 
at Washington, D. C., as of October 29,1944, in the same official 
position or an equivalent one from which his services were 
wrongfully terminated on October 28, 1944, without requiring 
him to take a new oath of office, and in accordance with all his 
benefits, privileges and emoluments flowing from a continuity 
of service with an efficiency rating of Good, from the date of 
said wrongful termination until the date of this final order, and 
thenceforth; with the understanding, of course, that said order 
be supplemented by findings of fact and conclusions of law, as 
to plaintiff’s official position in comparison with the type of job 
on which he was actually permitted to work, his status in the 
classified (competitive) civil service, the illegality of his re¬ 
moval, the mischief it has occasioned, the benefits, privileges 
and emoluments to which he is entitled in t onsideration of the 
unbroken chain of activities and functions exerc ised by the vari¬ 
ous agencies specified in the Complaint, including said substi¬ 
tuted defendant, that have succeeded to the powers and duties 
of the War Production Board. 

The entire page 30 of the complaint is hereby left intact, 
including paragraph (d). 

S. L. Levy, 

Plaintiff. 
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Affidavit 

District of Columbia, ss: 

S. L. Levy, being duly sworn according to law, deposes and 
says that he is the author of the foregoing Amendments and 
that all the facts adduced therein are true to the best of his 
knowledge and belief. 

S. L. Levy, 

Plaintiff. 

Subscribed and sworn to before me this 23d day of October 
1947. 

(S) Louis Boroughs, 

Deputy Clerk. 

Copies of the foregoing Amendments to Complaint for man¬ 
datory injunction, together with the renewed motion for pre¬ 
liminary mandatory injunction, points and authorities, affi¬ 
davit with exhibits 1 to 3 annexed thereto supporting said re¬ 
newed motion have been served personally this 23d day of 
October 1947, on Joseph M. Friedman, Special Assistant to the 
Attorney General, attorney for the substituted defendants. 

S. L. Levy, 

Plaintiff. 

United States District Court for the District of Columbia 
Civil Action No. 1282-47 

S. L. Levy, plaintiff 
v. 

Frank R. Creedon, Housing Expediter, W. Averell Harri- 

man, Secretary of Commerce, substituted defendants 

Renewed motion for preliminary mandatory injunction 

Now comes the plaintiff, and in the light of the entire record 
in the above-designated suit (including the Complaint as 
amended, all of plaintiff’s affidavits with the exhibits annexed 
thereto, the Memo and Order of October 15, 1947), respect¬ 
fully moves this court to issue a preliminary mandatory injunc¬ 
tion authorizing and directing one of the substituted defend- 


ants, preferably Frank R. Creedon, Housing Expediter, to 
restore plaintiff, S. L. Levy, to active duty forthwith at the 
office of the Housing Expediter, Washington, D. C., in the same 
official position of Grade P-4 Economist, Construction and 
Utilities, or in one of similar seniority, status and pay as that 
held at the time of plaintiff’s wrongful removal from the War 
Production Board, without the requirement of taking a new 
oath of office so as to preserve matters in status quo as of Oc¬ 
tober 29, 1944, after his work wrongfuly ceased at said Board, 
with the distinct understanding that, pending final determina¬ 
tion of this suit, plaintiff’s accrued benefits, privileges and 
emoluments flowing from such official position and status with 
an efficiency rating of Good should continue without impair¬ 
ment in the continuity of such services—thereby stopping at 
once the aggravating mischief that has afflicted him since the 
illegal and wrongful termination of his services at said Board, 
October 28,1944, and preventing the continuation of such in¬ 
jury which has marred his career, forced him into a vegetative 
and unremunerating condition, and threatens to put him out 
of existence, and for such further relief as may seem to’ this 
Court just and proper. 

Respectfully submitted. 

- S. L. Levy, 

Plaintiff. 

United States District Court for the District of Columbia 

Civil Action No. 1282-47 

S. L. Levy, plaintiff 
v. 

Frank R. Creedon, Housing Expediter, W. Averell Harri- 

man. Secretary of Commerce, substituted defendants 

Points and authorities on the renewed motion for preliminary 

mandatory injunction 

1. It is a matter of record that defendant asked a 15-day ex¬ 
tension of time for filing points and authorities, in opposition to 
plaintiff’s earlier motion for an interlocutory mandatory in- 
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junction; that notwithstanding plaintiff’s opposition thereto, 
defendants were granted even more time than he had requested 
for such purposes. The consequent procrastination has seri¬ 
ously aggravated the emergency for which relief is sought. It 
was, moreover, distinctly understood on the occasion of the 
previous hearing on this subject that if defendant’s motion for 
summary judgment were denied, plaintiff’s motion for tem¬ 
porary injunctive relief would be granted forthwith pending the 
final outcome of this suit. It seems, therefore, appropriate to 
suggest that in view of the court’s order of October 15, 1947, 
setting aside the judgment on defendant’^ motion for sum¬ 
mary judgment, it would be quite appropriate to grant at last 
plaintiff’s present motion for a preliminary mandatory 
injunction. 

2. Plaintiff’s complaint as amended is replete with evidential 
matter, excerpts from statutes and regulations in support of 
his contention that the removal, effective November 20, 1944, 
from his official position of P-4 grade Economist, construction 
and utilities, after haying been duly reinstated thereto, Novem¬ 
ber 15, 1943, at his employer’s recommendation, in the classi¬ 
fied (competitive) civil service * * * without being given 
a full and fair trial in said official position, while receiving 
during such employment at the War Production Board Good 
efficiency ratings without the shortcoming of delinquency or 
misconduct, * * * wa s arbitrary and capricious, illegal 
and exceedingly mischievous. 

3. Since the stigma incident to said illegal removal, with its 
unparalleled blacklisting has continuously prevented plaintiff, 
notwithstanding his remonstrance against it, from securing em¬ 
ployment and threatens him with the irreparable injury, the 
relief obtainable in such an emergency through a preliminary 
mandatory injunction “without any regard to the ultimate 
merits of the controversy,” is by its very nature contingent 
upon a final decision and therefore, requires no immediate ap¬ 
praisal of the detailed facts in this case. See 1 High on In¬ 
junctions, 4th Ed., Sec. 5a. 

4. The granting of such an injunction would conform to the 
precedent established in Edge v. Civilian Production Adminis¬ 
tration, U. S. Dist. Ct. for D. C., Civil Action No. 361,160. 
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5. It would likewise be in harmony with 5 U. S. C. 1009, C. 
324, Sec. 10, 60 Stat. 243, entitling one to judicial review of 
administrative action, including writs of mandatory injunction 
and preliminary mandatory injunction to preserve rights pend¬ 
ing final determination of issues; and authorizing this court to 
set aside agency action found to be arbitrary, capricious, an 
abuse of discretion or otherwise of procedure required by law 
or unwarranted by the facts in the case. 

6. Inasmuch as the Complaint, Section 32, shows in detail 
how plaintiff, before he filed this suit, had moved heaven and 
earth in the vain attempt to exhaust all possibilities of obtain¬ 
ing relief for his deplorable situation through administrative 
channels, it would be unreasonable for the substituted defend¬ 
ants to adduce laches as a counterclaim. See Elchibegoff v. 
United States, 106, Ct. Cls. 541; also United States v. Elchibe- 
goff, petition for certiorari granted by the Supreme Court, but 
later withdrawn by the Attorney General, resulting in dismis¬ 
sal of the case, 2-3-47. See also plaintiff’s affidavit filed April 

' 29,1947, Sec. 31. 

7. From the detailed record in this case, including the affi¬ 
davit attached hereto, plaintiff is convinced that the War Pro¬ 
duction Board actually reinstated him in the classified 
(competitive) civil service; and that in November 1943, when 
such reinstatement took place it had ample authority so to 
do under the Civil Service regulations then in vogue—including 
Executive Order 8587 and the Commission’s minute 3 of April 
23, 1942, based upon said Executive Order, in accordance with 
which the waiver of time limitations for reinstatement under 
Rule IX applied to all positions subject to the War Service 
Regulations . See plaintiff’s affidavit filed April 29, 1947, Sec. 
30 plus Exhibit I, his affidavit filed May 14,1947, Secs. 3 and 4, 
his affidavit filed July 19,1947, Sec. 4, his affidavit filed July 30, 
1947, Sec. 2 (a) and the current affidavit, Sec. 1. Though not 
a contract in the technical sense of that word, there can be no 
doubt that plaintiff’s appointment by “reinstatement” was in 
the nature of a quasi contract, which is so considered by the 
Civil Service Commission (See Section 9 of complaint); and it 
has long been held that when such a legal instrument admits of 
two constructions, the one most favorable to the grantee must 
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be adopted. Nicholople v. Love, 39 App. D. C., 343. Hence, 
as an employee in the classified civil service, after having passed 
probation, received, an absolute appointment during World 
War I and in consequence thereof reinstated during World War 
II, plaintiffs employment in the latter way clearly appears to 
have been subject to the protective safeguard, against his re¬ 
moval under the Lloyd-LaFollete Act, 5 U. S. C. 652, 37 Stat. 
555, as well as under United States v. Wickersham, 201 U. S. 
390, where it was held that when a Government employee is re¬ 
moved for an unjust cause in violation of the regulations, judi¬ 
cial review of his case could be invoked for the protection of 
all the privileges and instruments of his official position during 
the period of such wrongful suspension. 

8. Plaintiff has always contended that the procedure for his 
removal was a farce and an egregious violation of said legal 
safeguards. It is true he was given an opportunity for reply to 
trumped-up “charges,” but the alleged “consideration afforded 
to such reply was not in harmony with said statutes and regu¬ 
lations, since long before the formal presentation on September 
29, 1944, of said faked charges, a decision had already been 
made for plaintiff’s removal by hook or crook. Plaintiff was at 
first cajoled to resign without prejudice under threats of rating 
his efficiency or capacity unsatisfactory. When those high 
pressure methods proved of no avail, his employing officer re¬ 
sorted to the notorious trick of firing him “for cause” or “for the 
good of the service,” which the Civil Service Commission has 
exposed to be “not for cause on charges of misconduct or delin¬ 
quency.” See Major Hetzel’s memorandum dated October 19, 
1944, filed April 21,1947, as Exhibit C to Mr. Ziskind’s affidavit, 
compare also plaintiff’s affidavit filed August 29,1947, his affi¬ 
davit filed September 16, 1947, and section 2 of the affidavit 
annex hereto. It is gratifying to observe that the Civil 
Service Commission in another case has taken a similar posi¬ 
tion on its interpretation of the law in this respect, which 
the Court of Claims has cited with approbation in Elchzbegofi 
v. U. S., 106 Ct. Cls. 541. Judging from its withdrawal of said 
case from the Supreme Court after being granted a writ of 
certiorari, the Department of Justice likewise appears to be 
satisfied with the enlightened decision, that the law was enacted 


to assure "A fair consideration” of an employee’s rights; and 
merely affording an opportunity for reply to so-called “charges” 
and pretending to “review” it, after a decision hadf already been 
made for the employee’s dismissal, “it hardly a technical com¬ 
pliance, much less a compliance with the sweep and spirit of 
the law.” See Complaint, section 14-26, and plaintiff’s affi¬ 
davit filed July 19,1947, section 7. 

9. In view of the foregoing considerations; the arbitrary and 
capricious removal on the flimsical pretexts without any evi¬ 
dentiary basis, and without affording genuine consideration of 
plaintiff’s remarks thereon, which clearly violated the appli¬ 
cable law and regulations; the uniformly Good ratings on 
efficiency or capacity and likewise Satisfactory ratings on con¬ 
duct given for plaintiff’s credit; the absence of charges on mis¬ 
conduct or delinquency against him; as determined authorita¬ 
tively by the Civil Service Commission; and the outstanding 
fact (compare section 3 of the annexed affidavit) that plaintiff 
was not afforded a full and fair trial to which under the law 
and regulations he was entitled as a matter or right, in order to 
demonstrate his fitness for the official position whose duties he 
was under oath duly bound to carry out faithfully—in view of 
all these and other considerations amply supported by affidavits 
and exhibits annexed thereto, it seems quite reasonable to sug¬ 
gest that the renewed motion for preliminary mandatory 
injunction be forthwith granted. 

Respectfully submitted. 

S. L. Levy, 

Plaintiff. 

United States Court of Appeals for the District of Columbia 

No. 9770 

S. L. Levy, appellant 

0 a 

v. 

Tighe E. Woods, Acting Housing Expediter, W. Averill 
Harriman, Secretary of Commerce, appellees 

Memorandum 

This case it seems to me is clearly governed by Levine y. 
Farley , 70 App. D. C. 381 in which our Court of Appeals said: 



We, therefore, hold that, where action is taken in 
removing from office an employee in the classified serv¬ 
ice and the action is in accordance with the require¬ 
ments of the statute relating thereto, such action is not 
reviewable, and a court of law has no jurisdiction to 
inquire into the guilt or innocence of the employee as to 
the charges upon which he was removed. 

If I am correct in my view that Levine v. Farley governs—it 
is controlling and this Court has no alternative but to follow 
the law as thus enunciated and to dismiss the complaint. It 
is so done. 

(S) Matthew F. McGuire, 
Matthew F. McGuire, 

Associate Justice. 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 1282-47 

S. L. Levy, appellant 
v. 

Tighe E. Woods, Acting Housing Expediter, W. Averill 

Harriman, Secretary of Commerce, substituted defend¬ 
ants 

Order 

Upon consideration of the defendants’ motion to dismiss 
the complaint of defendants on the ground that: 

1. The Court is without jurisdiction to hear said case. 

2. The Complaint of the appellant failed to state a cause of 
action for which the Court could grant adequate relief upon 
argument of plaintiff appearing on his own behalf in open court 
and upon all the pleadings and proceedings heretofore and 
herein and consideration thereof, it is by the Court this 16th 
day of December 1947. 

Ordered, adjudged and decreed that the complaint of the 
plaintiff is hereby dismissed. 


Matthew F. McGuire. 


United States District Court for the District of Columbia 

Civil Action No. 1282-47 

S. L. Levy, plaintiff 

v . 

Major General Philip B. Fleming, Administrator, Office 
of Temporary Controls, defendant 

Order substituting parties defendant 

This cause having been heard on motion of plaintiff for leave 
to substitute Frank R. Creedon, Housing Expediter and W. 
Averell Harriman, Secretary of Commerce as party defendants 
herein for defendant, Major General Philip B. Fleming, Ad¬ 
ministrator, Office of Temporary Controls, and it appearing 
to the Court that this is an action against the Administrator of 
the Office of Temporary Controls in his official capacity, and 
that since the commencement of this action the said Frank R. 
Creedon and W. Averell Harriman, in their respective official 
capacities, having succeeded said Major General Philip B. 
Fleming in his official capacity, and there being no opposition 
thereto, it is 

Ordered, that Frank R. Creedon, Housing Expediter and W. 
Averell Harriman, Secretary of Commerce, be and the same 
hereby are substituted as parties defendant herein. 

(S) James M. Proctor, 

James M. Proctor, 

Associate Justice. 




In the District Court of the United States for the District of 

Columbia 

Civil Action No. 1282-47 

S. L. Levy, plaintiff 
v. 

Frank R. Creedon, Housing Expediter, W. Averell Harri- 
man, Secretary of Commerce, substituted defendants 

Order for substitution 

On consideration of plaintiff’s motion for substituting Tighe 
E. Woods, Acting Housing Expediter, or his successor, if any, 
in place of Frank R. Creedon, Housing Expediter, one of the 
substituted defendants herein, 

And this cause having been heard in open court with no 
opposition thereto, 

It is ordered this 12th day of November 1947, that Tighe E. 
Woods, Acting Housing Expediter, or his successor, if any, be 
hereby substituted for Frank R. Creedon, Housing Expediter, 
as one of the parties defendant herein. 

(S) Matthew F. McGuire, 
Matthew F. McGuire, 

Associate Justice. 
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